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IN THE COURT OF ADDL. CHIEF JUDICIAL MAGISTRATE,NALBARI 

                                     G.R. Case No.766/2013 

                                         u/s 420/406/506 IPC. 

                                           State of Assam 

                                                -Vs- 

                                              Tajer Ali       .....Accused 

   PRESENT: D.M. Hussain, AJS. 

ADVOCATES APPEARED: 

For the state         : Mr. S. Ali, A.P.P. 

For the accused    : Mr. B.Haque, Advocate. 

Dates of evidence  : 22.09.16, 19.04.17 & 28.05.18 

Date of argument  : 04.07.18. 

Date of judgment  : 18.07.18                      

 

JUDGMENT 

PROSECUTION CASE: 

1.   The prosecution case in brief as unfolded from the ‘ejahar’ dated 

07.06.2013 filed by Rishab Bharatia is that the accused Tajer Ali is a land broker 

and about one year prior to filing the ejahar the accused assured his father 

Santosh Bharatia to provide 80 bighas of miyadi land near Akhra Chowk and took 

Rs.15 lakhs as advanced money from his father but after one month the accused 

did not provided any land. About one month prior to the filing of the ejahar when 

he told the accused to provide land or to return back the money then the 

accused threatened to kill him and his family members after kidnapping.  On 

07.06.13 at about 12:30 pm., when he met the accused at Jilikoni Chowk, Nalbari 
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the accused verbally abused him and threaten to kill him. He along with the local 

public apprehended the accused and handed him over to the police. 

2.  The said ejahar was received and registered as Nalbari P.S. case no. 

445/13 u/s 420/406/506 IPC dated 07/06/2013. After completion of investigation 

charge-sheet No.507/13 dated 30.11.2013 was submitted against the accused 

Md. Tajer Ali u/s 420/406/506 IPC. Copy was furnished to the accused person. 

Charges u/s 420/406/506 IPC was framed, read over and explained to the 

accused person to which he pleaded not guilty and claimed to be tried. 

3.  POINTS FOR DETERMINATION: 

i) Whether the accused deceived Santosh Bharati and dishonestly induced him to 

deliver him Rs.15 lakhs as advance for providing land near Akhra Chowk and 

thereby committed an offence u/s 420 IPC ? 

ii) Whether the accused being entrusted with the amount of Rs.15 lakhs by 

Santosh Bharatia for providing land at Akhra Chowk dishonestly misappropriated 

or converted to his own use the said amount and thereby committed an offence 

u/s 406 IPC? 

iii) Whether on 07.06.13 at about 12:30 pm., the accused threatened Rishab 

Bharatia  with injury to his person and thereby committed an offence punishable 

u/s 506 IPC? 

4.  DISCUSSION, DECISION AND REASONS THEREOF: 

 The prosecution examined five witnesses while the defence declined to adduce 

any evidence. The statement in defence of the accused u/s 313 Cr.P.C. was 

recorded wherein he denied his involvement with the alleged offences. I have 

heard the arguments advanced by learned counsels of both sides and also 

perused the evidence available on record, my findings with reasons are as 

follows: 

5.   PW1 Rishab Bharadwaj deposed that on 09.11.11 accused Tajer Ali 

assured him to provide 143 bighas of land at Akhra Chowk and executed an 
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agreement and took Rs.15 lakhs from his father but thereafter he did not provide 

the land nor returned back the money. One day he met the accused at Jilikoni 

Chowk at Nalbari and he asked the accused to provide the land or to return the 

money. The accused threaten to kill him and his family members. He 

apprehended the accused and brought him to thana and filed the ejahar. Police 

seized the deed of agreement during investigation in his presence. The deed of 

agreement has been exhibited as material Ext.A. 

6.  During cross-examination PW 1 deposed that the deed of agreement was 

entered with his father. The monetary transaction was also with his father. He 

admitted that he has knowledge that as per the Assam Ceiling Act’ a person can 

hold 50 bighas of land. The accused took the money as a broker. He was present 

at the time when the material Exhibit  A was executed and he know the contents. 

He also admitted that he knew that transaction of more than 50 bighas of land is 

illegal. He also admitted that he knew that every instrument exceeding Rs.100/- 

much be registered as per the Indian Registration Act. He admitted that material 

Ext.A is not a registered deed. He has not signed the material Ext.A as a witness. 

On the date of agreement the accused took Rs.3 lakhs and the remaining 12 

lakhs was taken thereafter on different dates. He does not remember the dates. 

As per the agreement whenever there would be monetary transaction with the 

accused he would execute a acknowledgement receipt. He has not produced any 

acknowledgement receipt before the I.O. He has not written the ejahar and he 

does not remember the name of the person as to who wrote the ejahar. He 

admitted that he has not stated in the ejahar and before police the dates on 

which the accused took the money. He deposed that if 80 bighas is written in the 

ejahar it was wrongly written. The ejahar was not read over to him. He deposed 

that he did not sent any advocate notice to the accused as he accused did not 

executed the agreement. He did not filed any civil case for recovery of the 

amount. He does not have any knowledge about the back ground of the accused. 

He came to know the accused 10/15 days prior to the date on which the money 

was handed. The accused did not show them any land documents. The accused 

did not took them to the land owner. 
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7.  PW 2 Santosh Bharatia deposed that he was looking for land at Nalbari for 

opening a dairy industry. He received information that Tajer Ali is a land broker at 

Nalbari. On 09.07.11 Tajer Ali approached him and told him that he would 

provide land. On 09.07.11 Tajer Ali entered into an agreement with him and took 

Rs.15 lakhs as advanced and Tajer Ali signed the agreement. On the date of 

signing the agreement he gave Rs.3 lakhs to Tajer Ali and paid the remaining 

Rs.12 lakhs over a period of three months. Thereafter the accused showed him 

land at Akhara Chowk but thereafter the accused did not kept any contact. He 

tried to contact the accused but did not find him. On 07.06.13 after two years his 

son met the accused at Jilikani Chowk and informed him. He and his son told him 

to return the money or to provide land but the accused threaten to kidnap and 

murder them. Thereafter they caught the accused and handed him over to the 

police and his son filed the ejahar. During investigation police seized the deed of 

agreement. 

8.   PW 2 in his cross-examination deposed that Tajer Ali prepared the 

agreement. The agreement was executed in his office. Ranjan Kr. Bora and 

Gagan Deka were witnesses at the time of execution of agreement. As per 

material Ext. A the accused has been stated to be the absolute owner of the 

land. In para No.2 it has been stated that when he would hand over Rs. 3 lakhs 

the accused would execute one acknowledgment. The accused did not issued 

any acknowledgment of Rs.3 lakhs in his favour. The agreement was for Rs.15 

lakhs. It is mentioned in point No.2 that the remaining amount would be paid at 

the time of execution of the sale deed. He deposed that he has seen the land. He 

has not gone through the land papers. There is no land in the name of the 

accused. He admitted that on the date of executing the agreement he had the 

knowledge that the accused is not the owner of the land even then he executed 

the agreement. He does not remember the dates on which he handed over Rs.12 

lakhs to the accused. He has not kept any receipts regarding handing over the 

money. He knew Tajer Ali prior to six/seven months. Tajer Ali told him that he 

would arrange land for him for setting up a dairy unit. The accused showed him 

land at Akhara chowk. He never talked with the owner of the land. He has not 

sent any legal notice to Tajer Ali and have not filed any civil case against him. On 
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09.06.13 the accused was found at Jilikoni Chowk and handed over police. 

9.   PW 3 Dhiren Kr. Goswami deposed that the accused took Rs.15 lakhs as 

advance amount for selling plot of land of 80 bighas land but thereafter did not 

handed over any land. One day the complainant met the accused at Jilikani 

Chowk and handed over the accused to police. The accused confessed before 

police that he had taken Rs.14 lakhs. Police seized one agreement. 

10. During cross-examination PW 3 deposed that he is the accountant in the 

food processing Industry of Sontosh Bharatia at Gopal Bazar. Rishab Bharatia 

called him to 'thana'. Gagan Deka also came with him to thana. He deposed that 

he does not know that the whether his employer Santosh Bharatia engaged the 

accused for purchasing land. The accused was to find land for Santosh Bharatia. 

The accused is a land broker. Santosh Bharatia has not shown him the 

agreement. He does not know what is written in the agreement. 

11. PW 4 Gagan Deka deposed that the incident took place in the year 2013. 

He had seen Tajer Ali doing transaction with Santosh Bharatia for the purpose of 

land. He deposed that he put his signature in the agreement. After execution of 

the agreement Tajer Ali did not provided any land to the complainant and also 

did not return the money. Tajer Ali admitted in the police station that he took 

Rs.14 lakhs from Santosh Bharatia. Police seized the agreement. 

12.  During cross-examination PW 4 deposed that the agreement was 

executed in the office of Santosh Bharatia and he was called by Santosh Bharatia 

and was told to put signature. He works in the flour mill of Santosh Bharatia. He 

does not know the discussion between Santosh Bharatia and the accused. He 

does not remember the date on which the transaction was made. 

13.  PW 5 Sanjit Kr. Ray(I.O) has deposed that on 07-06-2013 he was working 

as TSI, Nalbari. On that day the informant Rishav Bharatia lodged an 'ejahar' 

which was registered as Nalbari P.S. case no.445/13 u/s 420/406/506 IPC. He 

was endorsed to investigate the case. He visited the place of occurrence, drew 

sketch map and recorded the statements of the informant and other witnesses. 

He seized one agreement. 
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14. During cross-examination PW 5 deposed that he reached the place of 

occurrence at 2:20 pm. The accused was handed over by the informant. He did 

not record the statement of local public. No acknowledgment regarding receipt of 

money was produced before him. He did not visit the land which was mentioned 

in the agreement. He has not recorded the statement of the witnesses of the 

agreement. The agreement was produced by the informant. As per Ceiling Act a 

person cannot acquire more than 50 bighas of land. 

15. An offence u/s 420 IPC has the following essentials; 

i) There must be deception i.e accused must have deceived someone. 

ii) That by the said deception. The accused must induce a person,     (a) to 

deliver any property; or 

(b) to make, alter or destroy the whole part of the valuable security or anything 

which is signed or sealed and which is capable of being converted into a valuable 

property. 

iii) That the accused did so dishonesty. 

16. The Honble Supreme Court of India in Hridaya Ranjan Pd. Verma & 

Ors.Vs State of Bihar and Anr reported in  AIR 2000 SC 2341 has held that 

“ Cheating is defined in Section 415 of the Code as, "Whoever, by deceiving any 

person, fraudulently or dishonestly induces the person so deceived to deliver any 

property to any person, or to consent that any person shall retain any property, 

or intentionally induces the person so deceived to do or omit to do anything 

which he would not do or omit if he were not so deceived, and which act or 

omission causes or is likely to cause damage or harm to that person in body, 

mind, reputation or property, is said to "cheat". 

Explanation - A dishonest concealment of facts is a deception within the meaning 

of this section. 

The section requires - (1) Deception of any person. 
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(2) (a) Fraudulently or dishonestly inducing that person 

(i) to deliver any property to any person; or 

(ii) to consent that any person shall retain any property; or 

(b) intentionally inducing that person to do or omit to do anything which he 

would not do or omit if he were not so deceived, and which act or omission 

causes or is likely to cause damage or harm to that person in body mind, 

reputation or property. 

  On a reading of the section it is manifest that in the definition there are 

set forth two separate classes of acts which the person deceived may be induced 

to do. In the first place he may be induced fraudulently or dishonestly to deliver 

any property to any person. The second class of acts set forth in the section is 

the doing or omitting to do anything which the person deceived would not do or 

omit to do if he were not so deceived. In the first class of cases the inducing 

must be fraudulent or dishonest. In the second class of acts, the inducing must 

be intentional but not fraudulent or dishonest. 

  In determining the question it has to be kept in mind that the distinction 

between mere breach of contract and the offence of cheating is a fine one. It 

depends upon the intention of the accused at the time to inducement which may 

be judged by his subsequent conduct but for this subsequent conduct is not the 

sole test. Mere breach of contract cannot give rise to criminal prosecution for 

cheating unless fraudulent or dishonest intention is shown right at the beginning 

of the transaction, that is the time when the offence is said to have been 

committed. Therefore it is the intention which is the gist of the offence. To hold a 

person guilty of cheating it is necessary to show that he had fraudulent or 

dishonest intention at the time of making the promise. From his mere failure to 

keep up promise subsequently such a culpable intention right at the beginning, 

that is, when he made the promise cannot be presumed “. 

17. It appears from the evidence on record that there was a subsequent breach of 

terms of agreement. Mere breach of contract cannot give rise to criminal liability 
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u/s 420 IPC unless fraudulent and dishonest intention is shown right at the 

beginning of the transaction when the offence was said to have been committed. 

18. Section 405 IPC provides that Whoever being in any manner entrusted 

with property, or with any dominion over property, dishonestly misappropriates or 

converts to his own use that property, or dishonestly uses or disposes of that 

property in violation of any direction of law prescribing the mode in which such 

trust is to be discharged or of any legal contract, express or implied, which he 

has made touching the discharge of such trust, or willfully suffers any other 

person so to do, commits “criminal breach of trust” 

19. Section 406 provides the punishment for criminal breach of trust. To bring 

home the offence u/s 406 IPC the prosecution has to prove 

a) entrusting any person with property or with any dominion over property,       

b) the person entrusted dishonestly misappropriating or converting to his own 

use that property or dishonestly using or disposing of that property or wilfully 

suffers any other person to do so i) in violation of any direction of law prescribing 

the mode in which such trust is to be discharged or of any legal contract made 

touching the discharge of such trust 

20. From the evidence on record it appears that the accused appears to have 

received the money on his own behalf and not on behalf of or in trust for 

anybody else and does not constitute any entrustment. 

21. Section 506 IPC prescribes punishment for the offence of criminal 

intimidation. “Criminal intimidation” as defined in Section 503 IPC is as under: 

“Criminal intimidation.—Whoever threatens another with any injury to his person, 

reputation or property, or to the person or reputation of any one in whom that 

person is interested, with intent to cause alarm to that person, or to cause that 

person to do any act which he is not legally bound to do, or to omit to do any act 

which that person is legally entitled to do, as the means of avoiding the 

execution of such threat, commits criminal intimidation. 

Explanation.—A threat to injure the reputation of any deceased person in whom 
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the person threatened is interested, is within this section.” 

22. A reading of the definition of “criminal intimidation” indicates that there 

must be an act of threatening to another person, of causing an injury to the 

person, reputation, or property of the person threatened, or to the person in 

whom the threatened person is interested and the threat must be with the intent 

to cause alarm to the person threatened or it must be to do any act which he is 

not legally bound to do or omit to do an act which he is legally entitled to do. 

23. It is the intention of the accused that has to be considered in deciding as 

to whether what he has stated comes within the meaning of “criminal 

intimidation”. The threat must be with intention to cause alarm to the 

complainant to cause that person to do or omit to do any work. 

24. It appears that PW 1 & PW 2 stated that the accused threatened them 

but the said evidence is not corroborated by the evidence of PW 3 & PW 4. Mere 

expression of any words without any intention to cause alarm would not be 

sufficient to bring in the application of this section. There is no material on 

record to show that the accused intended to cause alarm. 

25. On appreciation of the testimonies of witnesses and the materials 

available on record, I find that the prosecution has failed to establish the 

essential ingredients so required to constitute the charged offence beyond 

reasonable doubt by leading clear, cogent & convincing evidence. The accused 

person is found not guilty u/s 420/406/506 IPC and hence, acquitted and set at 

liberty forthwith. Bail bond shall remain in force for a further period of six 

months. 

Given under my hand and seal of this court on this  18th day of July 2018. 

                                                                  

            Addl. Chief Judicial Magistrate 

                                                          Nalbari 
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APPENDIX 

Witnesses for the prosecution 

P.W.1- Rishab Bharadwaj 

P.W.2- Santosh Bharatia 

P.W.3-Dhiren Kr. Goswami 

P.W.4-Gagan Deka 

P.W.5-Sanjib Kr. Ray. 

Witnesses for the defence 

None 

Prosecution Exhibits 

Exhibit 1-Ejahar 

Exhibit 1(1)- Signature of Rishab Bharadwaj, informant 

Exhibit 2- Seizure list.   

Exhibit 2(1)- Signature of Rishab Bharadwaj.   

Exhibit 2(2)- Signature of Dhiren Kr. Goswami. 

Exhibit 2(3)- Signature of Gagan Deka. 

Exhibit 2(4)- Signature of Sanjib Kr. Ray 

Exhibit 3-Charge sheet. 

Exhibit 3 (1) Signature of Sanjib Kr. Ray. 

Material Exhibit A- Deed of agreement. 

Material Exhibit- A (1),A(2),A(3) & A(4)- Signatures of Santosh Bharatia. 

Material Exhibit- A(5)-Signature of Gagan Deka. 

Defence Exhibits 
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None 

 

                                                                      
                                              Additional Chief Judicial Magistrate,  
           Nalbari.   
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18-07-2018 

  Accused is present. 

  Judgment is pronounced and delivered in open court. 

  I find that the prosecution has failed to establish the essential 

ingredients so required to constitute the charged offence beyond reasonable 

doubt by leading clear, cogent & convincing evidence. The accused person is 

found not guilty u/s 420/406/506 IPC and hence, acquitted and set at liberty 

forthwith. Bail bond shall remain in force for a further period of six months.    

  Hence, this case stands disposed of. 

    

            Addl. Chief Judicial Magistrate,         

    Nalbari 

 

 

 

 


